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THE CHECK ISN'T IN THE MAIL:

THE INADEQUACY OF STATE PROMPT PAY STATUTES
Michael Flynn *
I.

INTRODUCTION

So this is what it has come to! Doctors are leery of patients.I Patients
are leery of doctors. 2 Doctors are leery of patient lawsuits.3 Insurance
companies complain that they need more money to cover health care
costs. 4 Doctors request patient waivers and releases of liability before
providing necessary medical treatment.5 Medical malpractice insurers
remain unwilling to assure reduced malpractice insurance premiums
despite tort reforms capping non-economic and punitive damages
Doctors encourage patients, before providing medical
awards. 6

treatment, to sign referendum petitions limiting attorney fees for
lawyers representing injured patients.7 Trial lawyers float legislative
Professor of Law, Nova Southeastern University Shepard Broad Law Center. The
auihor wishes to thank and commend Maria Mussari, J.D., 2005, Nova Southeastern
University Shepard Broad Law Center for her outstanding work and help in the
writing and preparation of this article.
1 Patients Die as Doctors Fear Malpractice, FoxNews.com, Apr. 4, 2004,
http://www.foxnews.com/story/0,2933,118049,00.html.
2 Andrew Julian, Patients Fear Link Between Profits, Quality of Care, Connecticut
1999,
18,
Oct.
Care,
Health
Universal
for
Coalition
http://cthealth.server 101.com/patients_fear link-betweenprofits,_qualityof care.ht
*

m.

3 See PatientsDie as Doctors FearMalpractice, supra note 1.
4 State Health Care Legislation SB 26: Health Insurance Cost Control Legislation,

California Health Consensus, http://www.calhealthconsensus.org/lg/lg000196.php
(last visited Aug. 27, 2003)(on file with author).
5 Gil Weber, Downcoding: How to Protect Yourself Against an Ugly Little Practice
That's Costing O.D.s Lost Revenue, http://www.gilweber.com/gwpro07.htm (last
visited Jan. 26, 2006).
6 State Report: The Connection Tort and Medical Malpractice Insurance Reform,
Am. Coll. of Emergency Physicians, July 2002 (on file with author); see also Doctors
2003,
18,
Oct.
CNN,
Care,
Patient
Boots
Law
Hope
http://www.cnn.com/2003/HEALTH/10/18/texas.doctors.ap (Association of Trial
Lawyers in America fear that capping medical malpractice claims may only benefit
insurance companies without driving insurance cost down).
7 Fla Dep't of State Div. of Elections, Amendment 3: The Medical Liability
Amendment,
Compensation
Claimant's
http://election.dos.state.fl.us/initiatives/fulltext/pdf/37767-1 .pdf This Amendment
which appeared on the ballot in the state of Florida passed on November 2, 2004. It
states in part:
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proposals to require doctors to charge the lowest fee for medical
services. 8 Elected state and federal officials threaten elected legislators
with negative political consequences absent support for "their" side of
Health Maintenance
the medical malpractice reform debate. 9
Organizations ("HMOs") report profits, despite the fact that enrollment
has dropped, ° and yet health care providers feel hamstrung in
providing high-quality medical care due to significant rate increases for

The amendment proposes to amend the State Constitution to provide
that an injured claimant who enters into a contingency fee agreement
with an attorney in a claim for medical liability is entitled to no less
than 70% of the first $250,000.00 in all damages received by the
claimant, and 90% of damages in excess of $250,000.00, exclusive of
reasonable and customary costs and regardless of the number of
defendants.
Id.
In late February, 2005, I was referred to a doctor I had never met before by my
primary care physician. After signing in at the reception desk, I was handed a
clipboard and asked to fill out the sheets attached to the clipboard. Aside from the
patient information sheets, the last page requested the patient to sign a document in
support of the above-referenced Amendment 3. I did not sign this document and yet I
was still treated. Some of my colleagues have reported that the failure to sign such a
document or the fact that a patient is a lawyer results in the physician refusing to treat
the patient.
8 The Academy of Florida Trial Lawyers (ATFL) floated three
initiatives to
counter the Florida Medical Association's Amendment 3. Three proposed ATFL
amendments were as follows: (1) Patients would have a right to see adverse incident
reports relating to doctors and health care facilities they use [Amendment 7]; (2)
Doctors who have committed malpractice three times, either determine in an
administrative process, found by a court of law, or in binding arbitration, would lose
their licenses [Amendment 8]; and (3) Doctors would have to charge all patients the
same rates, which would be the lowest rates they have agreed to accept from any
purchaser, such as an insurance company or and HMO. See AFTL Files Three
Proposed Constitutional Amendments, FLORIDA BAR NEWS, June 1, 2004,
http://www.floridabar.org/DIVCOM/JN/JNNews01 .nsf/cb53c80c8fabd49d85256b59
00678f6c/e77915b842abcdea85256ea000538bc2?OpenDocument.
The proposed
amendment limiting doctor fees was presented but eventually withdrawn. However,
Amendment 7 and 8 made it to the Ballot in the November 2004 election in Florida
and
passed.
See
Fla
Dep't
of
State
Div. of Elections,
Initiatives/Amendments/Revisions,
http://election.dos.state.fl.us/initiatives/initiativelistBallot.asp (last visited Jan. 26,
2007).
9Jack Douglas, Jr., Many Doctors Offer Dose of Voting Advice, FORT WORTH STARTELEGRAM, July 14, 2002, at 1.
10 Erik Brooks, HMO Profits Jump Despite Enrollment Drop, Bus. J; OF MILWAUKEE,
Apr. 9, 2004, http://www.bizjournals.com/milwaukee/stories/2004/04/12/story7.html.
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liability insurance.'' With an increasing number of patients injured by
medical negligence, doctors shield or otherwise hide assets to thwart
recovery by injured patients. 12 Doctors, especially high-risk specialist
doctors, retire or decline to continue to practice medicine because of
the high cost of medical malpractice insurance.' 3 The United States
Congress enacts prescription drug benefit legislation for Medicare
patients that lacks specific cost containment provisions. 14 Incendiary
and ad hominen rhetoric spews from all sides. Just when you think the
debate or, more aptly, debacle, about health care costs and medical
malpractice cannot get any more polarized, another study or survey
pops up that attacks trial lawyers, doctors, insurance companies or
elected officials.
So, this is what it has come to? Is there nowhere to start to
build at least shifting alliances among patients, doctors, trial lawyers,
insurance companies and elected officials? Perhaps there is a place to
start...
15
All can agree that high quality medical care is expensive.
Further, all can agree that patients need to pay for high quality medical
care, whether through insurance premiums, individual patient payments
or government funded benefits. Finally, all can agree that doctors and
other health care providers are entitled to a timely and reasonable
payment for medical services. Respect for this simple payment process
is at the core of the delivery of high quality medical care.
The doctor patient relationship has become primarily dependant
on health insurance. 16 Patients are paying high premiums expecting

11.RANDALL R. BOVBJERG & ANNA BARTOW, UNDERSTANDING PENNSYLVANIA'S
MEDICAL MALPRACTICE CRISIS
FACTS ABOUT LIABILITY INSURANCE, THE LEGAL SYSTEM, AND HEALTH CARE IN
at
available
(2003),
1
PENNSYLVANIA,
http://www.pewtrusts.org/pdf/vf medicalmalpractice 0603.pdf

12See Robert Lowes, Protect Your Assets Before You're Sued, MED. ECON., Feb. 2 1,
2003, at 82.
13 Tanya Albert, Pennsylvania Tort Crisis: Lawmakers Fiddle, Doctors Burn,
http://www.amaat
available
2004,
12,
Jan.
AMNEWS,
assn.org/amednews/2004/01 / 12/pri 1011 2.htm.
14 Donna Shalala, Writing Drug Benefit Rules Will Be Tough Jobfor HHS, HERALD,
Jan. 4, 2004, at Li.
15 Ceci Connolly, Higher Costs, Less Care Data Show Crisis in Health Insurance,
WASH. POST, Sept. 28, 2004, at Al, available at http://www.washingtonpost.com!wpdyn/articles/A55301-2004Sep27.html.
16

Id.
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insurance companies to cover the cost of medical treatment.'

7

Network

health care providers expect that insurance companies will pay claims
at the rates promised. However, the system fails to work like this.
Insurance companies work hard to deny patient claims and avoid
paying doctots on the approved claims. 18 Insurers routinely downcode
claims, making it a lesser service paying less money. 19 HMOs bundle
claims together, paying for one service instead of the separate services
billed by the doctor. 0 In some instances, insurers have lost the
submitted claims, refused to pay for medical services without a reason,
or ignored claims altogether.2 ' Months and even years later, patients
receive bills for medical services that the insurer should have paid.22
Likewise, months and even years later, doctors are still waiting for
23
payment for medical services that should have been paid sooner.
Health insurance companies win on both ends. The insurers "gain
money on the float" by slowly, if ever, paying out valid claims, and
making profit on top of profit by investing money that rightfully
belongs to health care providers.24
These payment procedures force health care providers to shift
focus away from the patient.25 Many doctors hire a full time employee
17

Press Release, Jerry Flanagan, Foundation for Taxpayer & Consumer Rights, HMO

Premiums and Profits Increase as Health Care Claims Decrease, (June 12, 2002),
available at http://www.consumerwatchdog.org/healthcare/pr/?postId=105; see also
Ken Garcia, HMO's Callous Inflexibility; Patient Whose Life Is in Shambles Sues
Health Provider, S.F. CHRON., Aug. 20, 1998, at Al (Aetna refused medical
treatment that doctors prescribed for patient permanently injuring patient).
18Press Release, Business Wire, The Florida Medical Association Joins a Federal
Lawsuit
Against
Health
Plans
(Aug.
29,
2001),
available at
http://www.findarticles.com/p/articles/mimOEIN/is 2001-August29/ai 77663647.
19 Polly Ross Hughes, Attorney General Gives Doctors Win over HMOs,
HOUSTON
CHRON., May 9, 2002, at A41.
20 Id.
2 1 Am. Coll. of Physicians - Fla. Chapter, Legislative Priorities Fact Sheets - Prompt
Pay, http://www.acponline.org/chapters/fl/facts_sheets.htm (last visited Feb. 9 2007).
22 Eve Tahmincioglu, Personal Business; Is Your Health Insurance Hurting
Your
Credit?, N.Y. TIMEs, May 12, 2002, § 3, at 8 (According to one survey $1 billion in
claims unpaid annually in New Jersey because of insurance delays); Don Lee, HMOs
to Face Payment Pressure,L.A. TIMEs, May 26, 2002, at Al.
23 Catherine Wilson,
Judge Oks $540M Cigna Pact on Claims, S. FLA SUNSENTINEL, Feb. 3, 2004, at 3D (outstanding claims as old at 12 years).
24
Aetna:
Prompt-Pay
Legislation,
http://www.aetna.com/publicpolicyissues/promptpaylegislation.htm (on file with
author).
25 Late Claims Payments Cost Cigna Healthcare of Georgia $300,000, BESTWIRE,
Jan. 29, 2001.
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26
or contract with another company just to track overdue claims.
Health care providers actually refuse to work for certain insurance
carriers because of bad payment records, ultimately limiting a patient's
ability to choose doctors.27 Health insurance companies have taken
control of the health care system by restricting the quality and quantity
of health care.
The purpose of this article is to examine Prompt Pay statutes
and regulations. Part one of this article discusses Prompt Pay statutes,
which, in general, require health insurance companies to pay doctors
and other health care providers for medical services rendered within a
fixed time period.28 Part two of this article will describe and catalog
the Prompt Pay statutes and regulations enacted in forty-nine states and
the District of Columbia. Part three of this article will evaluate why
Prompt Pay statutes and regulations have been less than fully effective.
Part four of the article will address recent legislative trends that enable
health care providers to recover unpaid claims. Finally, the article will
conclude by outlining a proposal to resolve the problems created by the
current Prompt Pay statutes and regulations.

II.

PROMPT PAY STATUTES - WHAT THEY ARE AND
WHY THEY EXIST

At one time, the health care system did work as intended. Patients paid
premiums, the health care provider sent claims to the insurer, and the
health insurance company paid claims. Somewhere along the way,
insurers realized that there was no incentive to pay claims or at least to
pay quickly. 29 Today, HMOs have the upper hand when it comes to
payment procedures. In a time in which medical technology has made
incredible strides and the delivery of health care is supposed to be more
effective and efficient, the cost of insurance has soared far above what
an average middle class family can afford.3 ° It seems insurance
26

Cheryl Jackson, Georgia Makes Them Mind: Making Insurers Pay Their Bills,

at
http://www.amaavailable
18,
2001,
June
AMNEWS,
assn.org/amednews/2001/06/18/bisa0618.htm; Lee supra note 22.
27 Don Lee, HMOs to Face Payment Pressure,L.A. TIMES, May 26, 2002, at Al.
28 Legislative Snapshot: Prompt-pay Laws, AMNEWs, June 26, 2002, available at
http://www.ama-assn.org/amednews/2000/06/26/biccO626.htm.
29 Aetna: Prompt-Pay Legislation, supra note 24.
Joel B. Finkelstein, Health Insurance Access Is Back on American's Agenda,
at
http://www.amaavailable
4,
2004,
Feb.
AMNEWS,
assn.org/amednews/2004/02/02/gvl 10202.htm.
30
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company practices have effectively rationed the delivery of quality

medical services to patients. Insurance companies reduce the number
of covered medical benefits available to the patient and many times fail
to pay health care providers for covered medi dal services?3 1 This raises
the question, why are insurance companies not paying health care
providers in a timely manner on valid claims for covered medical
services?
Actually, health insurance companies are paying claims, but so
slowly that some doctors have taken loans to keep their offices open.32
Many health care providers have even given up their practice because
insurance companies do not reimburse in a timely manner. 3 3 A survey
in California revealed that one in ten doctors go bankrupt because of
inadequate payments from health insurance carriers. 34
Feeling
threatened, doctors began to turn to state legislators to stop unfair
insurance payment practices. In response, states began to enact Prompt
Pay statutes and regulations.35 The purpose of Prompt Pay laws is to
proscribe the time period within which health insurers must pay "clean"
claims, and the laws were intended to facilitate timely payment to
health care providers on valid claims. 36

3 Garcia, supra note 17.
32 Anna Jaffe, Slow Pay Cripples Practices, Bus. J. OF KAN. CITY, May 12, 2000,

available
http://kansascity.bizjoumals.com/kansascity/stories/2000/05/15/storyl .html.

at

33 Id

34 Susan Laccetti Meyers, Insurers Fined $400,000 for Tardy Pay, ATLANTA J. &
CONST., Jan. 25, 2002, at IF.
35 Tanya Albert, TMA Oks Suing Insurers Over Late PhysiciansPayment, AMNEWS,

Nov. 6, 2002, available at http://www.ama-assn.org/2000/prscl 106.htm.

36 John W. Jones, Sorting out the Mystery of Prompt Payment Laws, MANAGED
HEALTHCARE
ExEcuTIvE,
Feb.
2003,
at
30,
available
at

http://www.managedhealthcareexecutive.com/mhe/data/articlestandard/mhe/092003/4
7658/article.pdf. It is also important to note that federal law, in particular, the
Employee Retirement Income Security Act ("ERISA) should not pre-empt the
enforcement of state Prompt Pay statutes by health care providers. The ERISA preemption will not attach if the effect of the state action is so tenuous, remote or
peripheral to warrant pre-emption. Shaw V. Delta
Airlines, 463 U.S. 85, 100 n.21 (1983). A health care provider's use of a Prompt Pay
statute falls into this exemption to ERISA pre-emption. Baylor Univ. Med. Ctr. v.
Ark. Blue Cross Blue Shield, 331 F. Supp. 2d 502, 511-12 (N.D. Tex. 2004). But see
Schoedinger and Signature Health Services, Inc. v. United Healthcare of the Midwest,
Inc., 2006 U.S. Dist Lexis 80956 (E.D. Mo. 2006) (non-health care provider
claimants under the Missouri
Prompt Pay statute may be pre-empted by ERISA).
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In 1980, Michigan passed the first Prompt Pay statute, which
stated that claims submitted by health care providers must be paid or
denied within 60 days. 37 Failure to pay on time resulted in accrual of
12 percent interest per year on each claim until paid.38 However,
Michigan later amended the statute to require health insurance
companies to pay a clean claim within 45 days orpay a civil penalty of
By 2001, 46 states
$1,000 for each violation in addition to interest.
had passed a Prompt Pay statute or regulation, including Arkansas,
Arizona, Oregon, Rhode Island, South Dakota, Utah and West
Also in 2001, seven states amended their Prompt Pay
Virginia.
Presently, 49 states and the District of
statutes or regulations. 4 '
Columbia have Prompt Pay laws in place. 42
Three states, including Georgia, have strict provisions requiring
that insurers pay claims in as little as 15 days,43 while South Carolina
stands alone in allowing up to 60 days." However, 18 states and the
District of Columbia require that "clean" claims be paid within 30
days,4 5 while ten states demand that payment be made within 45 days.4 6

AISHealth
Managed
Care
Charts
and
Directories,
(last
http://www.aishealth.com/ManagedCare/MgdCareCharts/PromptPay.html
visited July 26, 2002); Jackson, supra note 26.
38 MICH. COMP. LAWS ANN. § 400.11 1(2)(a) (West 2006).
39 MICH. COMP. LAWS ANN. § 500.2006(4), (13) (West 2006).
40 American Association of Orthopedic Surgeons: State Legislative Update, July
2001, http://www.aaos.org/wordhtml/stateleg/july01 .htm (last visited July 26, 2002).
37

41 id

Joel B. Finkelstein, Association Health Plan Bill Touted as Aid to Uninsured,
at
http://www.ama2003,
available
24,
Feb.
AMNEWS,
assn.org/amednews/2003/02/24/gvsd0224.htm.
43 GA. CODE ANN. § 33-24-59.5(b)(1) (West 2005); NEB. REV. STAT. § 44-1540(14)
(2006);
N.D. CENT. CODE § 26.1-36-37.1 (2006).
44 S.C. CODE ANN. § 38-71-735 (2006).
45 ALASKA STAT. § 21.54.020(a) (2006); ARIz. REV. STAT. ANN. § 20-3102 (A)(
LexisNexis 2006); D.C. CODE ANN. § 31-3132(a) (LexisNexis 2006); 18 DE Admin.
Code 1310(6.1) (2006); 215 ILL. COMP. STAT. ANN. 5/357.9 (West 2006); IOWA
CODE ANN. § 507B.4(12) (West 2006); KAN. STAT. ANN. § 40-2442(2)(b) (2006);
KY. REV. STATE. ANN. § 304.17A-702(1) (West 2006); MD. CODE. ANN. INS. § 151005(c) (2006); ME. REV. STAT. ANN. tit. 24-A, § 2436(l) ( 2006); MINN. STAT.
ANN. § 62Q.75(1)(a)(3) (West 2006); MONT. CODE. ANN. § 33-18-232 (2006); NEV.
REC. STAT. ANN. § 695C.185(1) (LexisNexis 2006); N.C. GEN. STAT. § 58-3225(b)(1) (2006); OHIO REV. CODE ANN. § 3901.381(B)(1) (LexisNexis 2006); OR.
REV. STAT. §743.866(1) (2006); UTAH CODE ANN. § 31A-26-301.6(3)(a) (2006);
WASH. ADMIN. CODE § 284-43-321(2)(a)(i)-(ii) (2006) (Requires payment in 60 days
for 95% of "all" monthly claims); Wis. STAT. ANN. § 628.46(1) (2006).
42
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Seven states distinguish between electronically submitted claims,
which must be paid within 45 days, and paper claims, which must be
paid within 30 days.47 Virginia provides 40 days,48 and West Virginia
allows 40 days upon manual submission of a claim and 30 days on an
electronic claim, 49 while Hawaii permits 30 days for paper claims and
15 days for electronic claims. 50 Tennessee provides 30 days for paper
claims and 21 days for electronic claims.5 ' New Hampshire gives 45
days for a paper claim and 15 days on electronic claims,52 and
Louisiana allows 45 days for in-network claims if submitted within 45
days of rendering service, 60 days for in network claims submitted after
45 days from the time of service, 30 days for out of network claims 53 ,
and 25 days for electronic claims. 5 New Jersey and Rhode Island
provide 30 days on paper claims and 40 days on electronic claims.55
Mississippi
provides 25 days on electronic claims and 35 days on paper
56
claims.

In addition to time limits, most Prompt Pay statutes provide
incentives to force insurance companies to pay on time. Forty-six
states require interest to be paid on overdue claims.57 Seven states
46

CONN. GEN. STAT. ANN.

§ 38a-816(15)(B) (West 2006); MASS. GEN. LAWS ch.

176G, § 6 (2006); MICH. COMP. LAWS ANN. § 500.2006(8)(a) (West 2006); Mo.
ANN. STAT. § 376.383.5 (West 2006); N.Y. INS. LAW § 3224-a(a) (McKinney 2006);
OKLA. STAT. ANN. tit. 36, § 1219(A) (West 2006); 40 PA. CONS. STAT. ANN. §
991.2166(a) (West 2006); TEX. INS. CODE ANN. § 1301.103(1) (Vernon 2006); VT.
STAT. ANN. tit. 18, § 9418(b)(1) (2006); Wyo. STAT. ANN. § 26-15-124(a) (2006).
47 ALA. CODE § 27-1-17(a) (2006); ARK. REG. 43 § 12(a) (2006); CAL. HEALTH &
SAFETY CODE §§ 1371.35(a); 1371 (West 2006); COLO. REv. STAT. ANN. § 10-16106.5(4)(a) (West 2006); IND. CODE ANN. § 27-8-5.7-6(a)(1)-(2) (West 2006); N.M.
STAT. ANN. § 59A-16-21.1A(1)(c) (West 2006); S.D. CODIFIED LAWS § 58-12-20
(2006).
48 VA. CODE ANN. § 38.2-3407.15(B)(1) (2006).
49 W. VA. CODE ANN. § 33-45-2(a)(1) (LexisNexis 2006).
50 HAW. REv. STAT. ANN. § 431:13-108(b) (LexisNexis 2006).
51 TENN. CODE ANN. § 56-7-109(b)(1)(A),(B) (2006).
52 N.H. REv. STAT. ANN. § 415:6-H(I) (2006).
LA. REv. STAT. ANN. § 250.32 A(1)-(3) (2006).
54 LA. REv. STAT. ANN. § 250.32 A (2006).
55 N.J. STAT. ANN. § 17:48H-33.1(d)(1) (West 2006); R.I. GEN. LAWS § 27-18-61(a)
(2006).
56 MISS. CODE ANN. § 83-9-5(1)(h)(1) (2006).
57 States that require interest to be paid on overdue claims are: Alabama; Alaska;
Arizona; Arkansas; California; Colorado; Connecticut; Delaware; Florida; Georgia;
Hawaii; Illinois; Indiana; Iowa; Kansas; Kentucky; Louisiana; Maine; Maryland;
Massachusetts; Michigan; Minnesota; Mississippi; Missouri; Montana; Nevada; New
Hampshire; New Jersey; New Mexico; New York; North Carolina; Ohio; Oklahoma;
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require that a past due claim accrue an interest penalty of 1.5 percent
58
per month.
California, Connecticut, and Hawaii provide for an
interest rate of 15 percent per year on unpaid, valid claims,59 while
Indiana provides that the interest will be rounded to a whole number
Eight states demand
equal to the average investment on state money.
that a claim accrue 10 percent interest annually if the claim is not paid
61
Six states, including Michigan and Oregon, require that the
on time.
62
overdue claims bear an interest rate of 12 percent per annum.
Georgia, North Carolina, Ohio, and Texas provide that past due claims
Five states,
will accrue interest at a rate of 18 percent per year.
including Kansas and Louisiana, provide for a 1 percent interest penalty
per month until the claim is paid. 4 Illinois allows for 9 percent interest
per year; Nevada states that the interest rate will be equal to the prime
rate plus 6 percent; and Virginia's interest rate is computed daily at the
legal rate of interest thirty calendar days from the health maintenance
65
organization's receipt of proof of loss to the date of claim payment.
Oregon; Pennsylvania; Rhode Island; Tennessee; Texas; Utah; Vermont; Virginia;
Washington; West Virginia; Wisconsin; and Wyoming.
58 ALA. CODE § 27-1-17(c) (2006); ME. REV. STAT. ANN. tit. 24-A § 2436(3) (2006);
MASS. GEN. LAWS ANN. ch. 176G § 6 (West 2006); MINN. STAT. ANN. §
62Q.75(2)(c) (West 2006); MISS. CODE ANN. § 83-9-5(1)(h)(3) (2006); N.H. REV.
STAT. ANN. § 420-A:17 111(a) (2006); N.M. STAT. ANN. § 59A-16-21.1B(1), (2)
(LexisNexis 2006).
59 CAL. HEALTH AND SAFETY CODE §§ 1371.35(a), 1371(West 2006); CONN. GEN.
STAT. ANN. § 38a-816(15)(A) (West 2006); HAW. REV. STAT. ANN. § 431:13108(g)(1)-(2) (LexisNexis 2006).
60 IND. CODE ANN. § 12-15-21-3(7)(a) (West 2006).
61 COLO. REV. STAT. ANN. § 10-16-106.5(5)(a) (West 2006), IOWA CODE ANN. §
507B.4A(12) (West 2006); MONT. STAT. ANN. § 33-18-232(2) (2006); N.J. STAT.
ANN. § 17:48H-33.1(d)(7) (West 2006); OKLA. STAT. ANN. tit. 36, § 1219(F) (West
2006); 40 PA. CONS. STAT. ANN. § 991.2166(b) (West 2006); W. VA. CODE ANN. §
33-45-2(4) (LexisNexis 2006); WYO. STAT. ANN. § 26-15-124(c) (2006).
62 MICH. COMP. LAWS ANN. § 400.11 11(f) (West 2006); N.Y. INS. LAW § 3224-a(c)
(McKinney 2006);
OR. REV. STAT. § 743.868(1)(a)-(b) (2006); R.I. GEN. LAWS § 27-18-61(d) (2006);
VT. STAT. ANN. tit. 18, § 9418(e)(1) (2006); WIs. STAT. ANN. § 628.46(1) (West
2006).
63 GA. CODE ANN. § 33-24-59.5(c) (2006); N.C. GEN. STAT. § 58-3-225(e) (2006);
OHIO REV. CODE ANN. § 3901.389(B) (LexisNexis 2006); TEX. INS. CODE ANN. §
21.55(6) (Vernon 2006).
64 KAN. STAT. ANN. § 40-2442(b) (2006); LA. REV. STAT. ANN. § 250.32 C (2006);
Mo. ANN. STAT. § 376.383.5 (West 2006); TENN. CODE ANN. § 56-7-109(b)(4)
(2006); WASH. ADMIN. CODE § 284-43-321(2)(d) (2005) (Interest begins to accrue on
61st day).
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Two states calculate the interest rate using a formula. Arkansas
calculates the interest as the amount of the claim x 12 percent per year
x the number of days delinquent divided by 365.66 Utah does not
accrue interest for the first 90 days that a claim is past due. 67 However,
on the 91st day the penalty is calculated at .1 percent per day x the
number of days late x the amount of the payment. 68 The District of
Columbia and Maryland have a progressive interest rate that increases
depending on the number of days payment of a claim is late.69 For
example, a claim that is past due from 30-60 days will accrue an
interest rate of 1.5 percent, 61-120 days raises the rate to 2 percent
interest; if the claim is overdue by 120 days, the insurer must pay 2.5
percent.70 Kentucky also has a progressive interest rate-31-60 days is
12 percent, 61-90 days is 18 percent, and more than 90 days is 21
percent interest. 71 However, when one considers the amount of money
that insurers withhold from doctors, the suggested interest rates in
many of the states may not be high enough to offset the profit that an
insurer makes by keeping and investing the money past the claim
payment due date. 2
In addition, twenty states and the District of Columbia permit
state insurance commissioners to levy hefty fines on health insurance
companies that do not comply with a Prompt Pay law. 73 However,
several states go beyond interest and fines. Maine, Nevada, New
Hampshire, Oklahoma, Texas, Virginia, West Virginia, and Wyoming
provide that if legal action is required to obtain payment, the prevailing
party is entitled to reasonable attorney's fees and costs. 74 The statutes
65

215 ILL. COMP. STAT. ANN. 5/357.9 (West 2006); NEv. REC. STAT. ANN. §

695C. 185(1) (LexisNexis 2006); VA. CODE ANN. § 83.2-4306. 1(B) (2006).
66 ARK. REG. 43 § 14(a), (b) (2005).
67 UTAH CODE ANN. § 31 A-26-301.6(9)(a)(i)-(c)(ii) (2006).
68 id.
69

D.C. CODE ANN.

§ 31-3132(b)-(c) (LexisNexis 2005); MD. CODE. ANN., INS. § 15-

1005(f)(i)-(iii) (West 2005).

70 MD. CODE. ANN., INS. § 15-1005(f)(i)-(iii) (West 2005).
7'KY. REV. STAT. ANN. § 304.17A-730(l)(a)-(c) (West 2006).

Missouri Assembly Passes 'Prompt-Pay' Health Insurance Claim Bill, KAN. CITY
STAR, May, 19, 2001, at XX (1% interest in the old law lacked the power to force
insurers to comply); Weber, supra note 5 (insurers absorbing fines as a cost of doing
business); see also Jackson, supra note 26.
73 These are: Alabama; California; Connecticut; Delaware; District of Columbia;
Florida; Georgia; Hawaii; Indiana; Kentucky; Maine; Michigan; Mississippi;
Montana; New Hampshire; Nevada; Ohio; Tennessee; Texas; Vermont; Missouri.
74 ME. REV. STAT. ANN. tit. 24-A § 2436(4) (2006); NEv. REV. STAT. ANN. §
695C.185(5) (LexisNexis 2006); N.H. REv. STAT. ANN. § 415:6-h(I)(b) (2006);
72

20071
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in these states permit health care providers to bring a private right of
action against the health insurance company. 75 However, Hawaii's
Prompt Pay statute provides a public right of action, meaning that only
the insurance commissioner may "invoke remedies, penalties, and
proceedings., 76 Yet, despite accruing interest and civil penalties,
insurers still fail to abide by state Prompt Pay statutes and regulations.
In contrast, it is curious to note that Nebraska, North Dakota, South
Carolina and South Dakota do not have any enforcement provisions in
their Prompt Pay statutes. Perhaps, Prompt Pay is merely a suggestion
for insurance companies in these states.
III.

THREE-CARD MONTE-INSURANCE COMPANIES
WIN EVERY TIME

Prompt Pay statutes and regulations do address the problem, but this
legislative solution is far from perfect. In fact, Prompt Pay statutes and
regulations spawn more squabbles, pitting doctors against HMOs who
quickly blame trial lawyers for the problems in the health care
system. 77 Prompt Pay laws have become the ultimate game of threecard Monte. The insurer has become a trick artist who manipulates the
claim to ensure that health care providers are duped out of payment, not
unlike the card dealer on the street. 78 No matter which approach (or
card) the doctor chooses, the insurance companies find the loopholes in
the law that deny the health
care providers timely payment and rob
79
patients of medical benefits.
OKLA. STAT. ANN. tit. 36, § 1219(G) (West 2006); TEX. INS. CODE ANN. § 1301.108
(Vernon 2006); VA. CODE ANN. § 38.2-3407.15(E) (2006); W. VA. CODE. ANN. § 3345-3 (LexisNexis 2006); WYo. STAT. ANN. § 26-15-124(c) (2006).
75ME. REV. STAT. ANN. tit. 24-A § 2436(4) (2006); NEV. REV. STAT. ANN. §
695C.185(5) (LexisNexis 2006); N.H. REV. STAT. ANN. § 415:6-h(III)(b) (2006);
OKLA. STAT. ANN. tit. 36, § 1219(G) (West 2006); TEX. INS. CODE ANN. § 1301.108
(Vernon 2006); VA. CODE ANN. § 38.2-3407.15(E) (2006); W. VA. CODE. ANN. § 3345-3 (LexisNexis 2006); WYo. STAT. ANN. § 26-15-124(c) (2006).
76 HAW. REV. STAT. § 43 1:13-107 (2006).
77 Jennifer Silverman, Doctors Suing Insurers Over Denied Claims, OB. GYN. NEWS,
October

15,

2001,

at

XX,

available

at

http://www.findarticles.com/p/articles/miOCYD/is_20_36/ai_80744195.
78 Rules of Card Games: Three Card Monte, http://www.pagat.com/misc/monte.html
(last visited Feb. 13, 2007).

79 Physicians, States Get Serious About Prompt Payment, CARDIOLOGY, June 2002,
available at http://www.acc.org/advocacy/advoc issues/issueindepth_june02.htm;
Debra Allar-Dernardi, Health Care System in Trouble, HERALD NEWS, June, 21 2004,
available
at
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Nearly every year since its initial inception in Michigan, the 49
states and the District of Columbia have enacted, amended, or reevaluated Prompt Pay laws to deal with problems that still exist in the
wording of Prompt Pay statutes and regulations. 80 For example,
The statute
Florida's Prompt Pay law was first enacted in 1992.
allotted 35 days for HMOs to make payments on claims and 45 days for
other carriers; however, the insurer could wait up to 120 days to deny a
claim and avoid paying any penalties. 82 This version of Florida's
the long time
Prompt Pay statute had little positive effect because of
83
claims.
deny
to
companies
insurance
for
period allotted
Since then, Florida has made its Prompt Pay law stricter.
Beginning November 1, 2003, the Florida statute requires that insurers
pay electronic claims within 20 days and paper claims within 40 days,
along with a 12 percent interest penalty on all overdue claims.84
Florida also established a "Statewide Provider and Health Claim
Dispute Resolution Program," through which physicians can bring
claim disputes to a mediator, who then makes recommendations to the
Agency for Health Care Administration. 8 5 Upon review by the panel,
the Department of Insurance then decides how much the HMO or other
insurer owes the health care provider. 86 Florida has fined 15 HMOs
over $555,000 for failure to comply with the Prompt Pay statute and its
regulations.87
Delaware also revised its Prompt Pay statute. Effective August
1, 2003, the Delaware statute requires that claims be paid within 30
88
days. In addition, the Delaware Insurance Commissioner may order a
http://www.zwire.com/site/news.cfm?newsid- 12030336&BRD= 1710&PAG=461 &d

ept id+99784&rfi=8 (HMO practices are shifting the cost to the patient and
restricting services).
80

Finkelstien, supranote 42.

AISHealth - Managed Care Charts and Directories, supra note 37.
Weber, supra note 5.
Id.
84 FLA. STAT. § 641.3155 (3)(b), (4)(a), (5)(a)(4) (2006) (this statute applies to
HMOs); see also FLA. STAT. § 627.613 (2006) (applies to other insurers, requiring
payment within 45 days of submitted uncontested claims and 10% interest per annum
on claims not paid on time).
85 FLA. STAT. § 408.7057 (2006); see also Cheryl Jackson, Health Plans Under
81
82
83

Payment Pressure as States Get Tough, AMNEWS, Oct. 9, 2000, available at
http://www.gilweber.com/gw-subal128.htm.
86 FLA. STAT. § 408.7057 (2006).
87 State Releases Names of HMOs Finedfor BreakingLaw, Apr. 22, 2002, available

at http://orlando.bizjournals.com!orlando/stories/2002/04/22/dailyl O.html.
88 18 DE Admin. Code 1310 § 5.1 (2005).
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health insurer to pay the health care provider, in full settlement of the
claim or bill for health care services, the amount of the claim or bill
plus interest at the maximum rate allowable to lenders under 6 Del. C.
2301(a). s9 Such interest shall be computed from the date the claim or
bill for services first became due. 90
Even with all the ongoing changes to Prompt Pay statutes and
regulations, the real problems are, in most cases, never fully addressed
by any new enactment or amendment. The most common problem
with Prompt Pay statutes and regulations is ambiguity. 91 Thirty-two
states require that the claim must be "clean" before it must be paid
within the allotted time, 92 and four states require that the claim must be
uncontested or complete.93 In nine states, the statute defines a clean
claim as "a claim with no defects or impropriety, including a lack of
any required substantiating documentation, or particular circumstance
requiring special treatment." 94 However, one must consider that the
95
insurer defines which claims have defects and what those defects are.
If the insurer says the claim is not clean, the process is prolonged and
the responsibility falls back onto the doctor to provide the insurer with
additional information in order to get paid. 96
The definition of a clean claim is so ambiguous that insurers use
"gray
area" in their favor, looking for the smallest reason to delay
the
timely payment to the health care provider. 97 For example, insurers
98
have denied payment because the patient's middle initial is missing.
89 18 DE Admin. Code 1310 § 7 (2005).
90 Id.

9'Silverman, supra note 77.
92 These states are: Alabama, Alaska, Arizona, Arkansas, Colorado, Delaware,
District of Columbia, Florida, Georgia, Hawaii, Indiana, Iowa, Kansas, Kentucky,
Louisiana, Maryland, Michigan, Minnesota, Mississippi, Missouri, New Hampshire,
New Jersey, New Mexico, Oklahoma, Oregon, Pennsylvania, South Dakota,
Tennessee, Texas, Virginia, Washington and West Virginia.
93 These states are: California, Hawaii, Maine and Rhode Island.
94 Jay Fisher, More States Pass Prompt Payment Laws, AM. AcAD. OF ORTHOPEDIC

2002,
June
BULL.,
http://www2.aaos.org/aaos/archives/bulletin/jun02/fline9.htm.
SURGEONS

95 Id.
96 Health

available

at

Insurers, Physicians Debate Proposals for Prompt-Payment Laws,
BESTWIRE, Aug. 24, 2001.
97 Leigh Page, "Clean Claim" Rules Defang State Prompt-PaymentLaws, AMNEWS,
http://www.ama-assn.org/sciat,
available
4,
2002,
Dec.
pubs/amnews/pick_00/bil 11204.htm.
98 New Jersey Department of Insurance and Banking: Summary of Public Comments
available at
9,
July
15,
2002, at
Response,
Agency
and
http://www.state.nj.us/dobi/proposed/ad0614403.pdf; Leigh Page, States Stiffening
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Health insurance companies appear to have the power and
freedom to regulate themselves, which harms the health care system.
Many states are constantly reevaluating Prompt Pay laws trying to
patch the loopholes. In fact, New Mexico adopted a slightly different
definition of a "clean" claim. 99 The New Mexico statute says a claim is
clean if it contains "substantially all the required data element
necessary for accurate adjudication."100 In other words, as long as the
claim contains the minimum information about a service, the insurance
company must pay it (even if the patient's middle initial is missing!).
Maine's Prompt Pay statute requires that the claim be undisputed, and
Nevada asks that the claim be approved, but the insurer is left to decide
what is undisputed and approved.l'
However, interpretation of a clean claim is not the only
problem. Health insurance companies read Prompt Pay statutes and
regulations and find creative ways to get around them. For example,
New Hampshire's Prompt Pay statute states, "if the insurer is denying
or pending a claim, the insurer shall have 15 calendar days ... to notify
the health care provider..."1 02 The statute fails to provide a time limit in
which the doctor must respond or the insurer must pay once the claim is
no longer "pending."' 1 3 As a result, Anthem Blue Cross Blue Shield of
health
New Hampshire actually sent out "pending" form letters to10every
4
care provider for submitted claims to stall timely payment.
Insurers seem to be absorbing and passing on the cost of interest
and fines when forced to pay claims. States have imposed large
penalties on companies. In 2001, eight HMO companies in the state of
Texas paid $26.1 million in restitution to providers, in addition to $10.4
million in fines for failing to comply with the Prompt Pay statute.'0 5 In
2002, a survey uncovered that 60 percent of physicians still had cash
flow problems because of slow or non-payment of claims, 19 percent of
the physicians used personal funds to stay in business, and 13 percent
2001,
http://www.ama4,
June
AMNEWS,
Laws,
Prompt Pay
assn.org/amednews/2001/06/04/bil 10604.htm.
99 N.M. STAT. ANN. § 59A- 16-21.1A(1)(a),(b) (LexisNexis 2006).
100 Id.
10' ME. REV. STAT. ANN. tit. 24-A, 2436(2-a) (West 2006); NEV. REV. STAT. ANN. §
695C. 185 (LexisNexis 2006);
102 N.H. REV. STAT. ANN. § 415:6-h(I) (2006).
103 Id.

104 Julie A. Jacob, Claims Pending Letters Cause a Stir, AMNEWS, Sept. 10, 2001,
available at http://www.ama-assn.oig/amednews/2001/09/10/bisc0910.html.
105 Amy Schatz, Insurers Pay Millions in Late Claims Settlement, AUSTIN-AM.

STATESMAN,

Feb. 16, 2002, at F1.
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had to take out loans.' ° 6 After a number of complaints in Texas, Aetna
had to pay $12.7 million in restitution to doctors and hospitals as part
of an agreement to settle claims for late payments.' 0 7 In addition, Blue
Cross and Blue Shield paid $6.5 million in restitution to about 2,000
doctors and hospitals.10 8 Nevertheless, these insurance companies still
fail to pay on time. In 1997, research in New York uncovered that the
Prompt Pay statute was breached more than followed. 1°9 New York
began to fine companies with late payment patterns - HealthNow
$595,000, Universal Healthcare $21,800, Independent Health $39,000,
Aetna $751,650, and Oxford Health Plan $918,200." l°

However, statistics continue to show that health care providers
are still not paid in a timely manner. In 1997, the Medical Society of
New Jersey estimated that insurance companies owed New Jersey
physicians between $50 and $100 million in overdue payments. 11 In
2001, Louisiana conducted a state survey that showed that 4,300
physicians were owed $7 million by insurance companies, despite1 the
fact that Louisiana's Prompt Pay law has been in place since 2000. 12
IV.

TAKING CHARGE

In 1999, Georgia's Insurance Commissioner decided that it was time to
carefully review the payment methods of health insurance
companies. 113 The Commissioner began reviewing quarterly data
reports submitted by insurance companies. These reports reflected the

106

Albert, supranote 35.

107 See Schatz, supra note 105.
108 Id.
09 Wayne J. Guglielmo, Prompt Pay Laws Are Finally Getting Teeth, MED. ECON.,

2001,
at
47,
available
at
Jan.
22,
http://www.memag.com/memag/article/articleDetail.jsp?id= 117888.
110 Fines Hit 22 Insurance Companies, BUFFALO NEWS, May 4, 2002, at B3; The New
York State Department of Insurance has Fined 22 Health Insurers over $4 Millionfor
Paying Claims Late, MANAGED CARE WK., Apr. 29, 2002.
11 Orange County Medical Association Health Watch - November/December '97,
http://www.ocma.org/healthwa.htm (last visited Aug. 7, 2002).
112 National Conference of State Legislatures, Fact Sheet: Prompt Payment (July 8,
at
available
2002),
http://www.hpts.org/info/info.nsf/9467d5427e7f1 72d852563e20082960a/5a3b3907b2
97007d98f3?OpenDocument.
113 Vicki Lankarge, Georgia Fines Six More HMOs for Failing to Pay Claims on
available
a
May
31,
2002,
Time,
http://info.insure.com/states/ga/health/unitedfines502.hmtl.
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payment timetable for every claim both paid and not paid.' 1 4 The
commissioner found that not one HMO had reached 100 percent
compliance with Georgia's Prompt Pay statute, resulting in fine after
fine against insurance companies." 15 States repeatedly amend Prompt
Pay statutes, further restricting time periods, and increasing interest and
fines on overdue payments. Based on complaints from health care
providers and fines imposed by the insurance commissions, these
modifications have proven to be inadequate to enforce complete
compliance. 1 6 Time constraints, steep fines and interest make sense,
but something more is needed. Prompt Pay statutes and regulations in
the 49 states and the District of Columbia lack key ingredients that
would help ensure enforceability.
One of the missing ingredients in the heath care provisions of
the 41 states and the District of Columbia is a private right of action for
health care providers against insurers that fail to comply with a Prompt
Pay statute of regulation." 7 Further, it is critical to companion this
private right of action with an award of attorney's fees, court costs and
and
damages to a health care provider that prevails in court." 8 Nevada
9
11
Mississippi's Prompt Pay statutes provide for these remedies.

More and more physicians are turning to lawyers to recover
payments and interest on past due claims against insurance
companies. 120 Yet, in 2002, Michigan's senate rejected amending
Michigan's Prompt Pay statute to award attorney's fees and costs to the
114 id,

115 Id

Am. Medical Ass'n - Prompt Pay Fines Mar. 2004 (on file with author). Insurers
recently fined include: Health Net of Arizona fined $99,600 in July 2003, Cigna
Healthcare of Maine fined $900,000 plus $ 915,000 in restitution in December 2003,
116

Anthem Blue Cross Blue Shield fined $350,000 plus $1.2 million in interest in
August 2003. Id. 31 Health Insurance Companies fine $418,120 January 2004. Id.
117 Barry H. Boise & Barak S. Bassman, Alternatives to PA's Prompt-PaymentLaw,
at
available
2003,
Dec.
NEWS,
DIG.
PHYSICIAN'S
see Solomon v. United
http://www.physiciansnews.com/law/1203boise.html;
Healthcare of Pa., Inc., 797 A.2d 346 (Pa. Super. Ct. 2002) (holding that physician
had no private right of action under prompt pay law) cert. denied, 808 A.2d 573
(2002).
118 Solomon, 797 A.2d at 353; Drew Douglas, Florida: Senate, House Proposals

Differ on Remedies to Providers in Disputes Over Late Payment, Health Care Fraud
Report, Mar. 13, 2002 (In 2002, Florida S.B. 362 provided that if a provider brought
an action under prompt payment violation the provider could recover attorneys fees,
interest, and court costs).
'9 NEv. REV. STAT. ANN. § 695C.185(5) (2006); MISS. CODE ANN. § 83-9-5(l)(h)(4)
(2006).
120

Silverman, supranote 77.
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prevailing party.' 2 1 Failing to give doctors the ability to recover
payments and interest without having to pay the cost of litigation does
small
not make lawsuits economically feasible for doctors that have
22
claims, are already facing budget cuts or declaring bankruptcy.'
Insurers have no real incentive to pay claims because they stand
to profit from investments over and above the cost of interest and fines
However, health insurance companies are
on late payments. 123
beginning to face class action lawsuits brought by state medical
associations and physicians to recover past due claims. 124 Class action
lawsuits allow physicians to aggregate the amount of the claims,
making it more economical.125 Insurance carriers rightfully tremble at
the thought of class action lawsuits because the court could force the
companies to pay back all the money gained from failure to pay; in
litigation costs, making late
addition to the health care providers'
126
attractive.
less
practices
payment
A group of pediatric doctors in Georgia filed a lawsuit in 2001
against United Healthcare. 127 The plaintiffs claimed that the defendants
failed to comply with Prompt Pay laws, that the defendants were
unjustly enriched as a result and that the plaintiffs were entitled to 18
percent interest on the outstanding claims.128 In Connecticut, lawsuits
have also been filed by the state medical society seeking monetary
damages because of late payment against six major HMOs. 129 One of
the biggest Prompt Pay class action lawsuits was filed in the Southern
It includes over 950,000
District Court of Florida in 2001.130
Orthopedic Society - AAOS - December 2001 State Legislative Update,
http://www.vos.org/legis/aaos_dec.iphtml (last visited Feb. 15, 2007).
121 Virginia
122

Id.

123 Aetna: Prompt-PayLegislation,supra note 24.
124 13 Things Your Health Insurer Doesn't Want You to Know, Insure.com,
http://info.insure.com/health/nottoknow.htm (last visited Jan. 20, 2007) [hereinafter
Lnsure.com]; see also Silverman, supra note 77.
125 Silverman, supra note 77.
126 Insure.com, supranote 124.

127

United

Complaint,

Medical

Association

of

Georgia,

(last visited
http://www.mag.org/content legal/legalcomplaint2001-united.html
Aug. 6, 2002) (Lawsuit was brought by Dr. Harrison, Dr. Morgan, Dr. Goodman,
Sandy Springs Pediatrics & Adolescent Medicine, Pediatric Infectious Disease
Associates, and the Medical Association of GA against United Healthcare of GA and
United Healthcare Corporation).
128 id.

129 In Brief AM.

AcAD. OF ORTHOPEDIC SURGEONS

BULL., Apr. 2001, available at

http://www2.aaos.org/aaos/archives/bulletin/apr0l/states.htm.
130 Wilson, supra note 23.
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physicians and medical associations from Georgia, Florida, Texas and
California looking to recover damages and monies on claims that some
of the major HMOs failed to pay.13 1 To settle the case, in May of 2003,
Aetna paid $470 million, and then Cigna paid $540 million to settle its
part of the case in February of 2004.132 Other health insurers refuse to
settle, hoping that the appeals court will dismiss the class action lawsuit
and force doctors to sue individually. 133 In some states, cases have
been dismissed because the court stated that the particular state Prompt
34
Pay statute did not provide for a private right of action.'
Consequently, it is critical to the enforcement of Prompt Pay statutes
and regulations that health care providers have a private right to legal
action against offending insurance companies.
V.

WHAT PROMPT PAY STATUTES SHOULD SAY

In brief, an effective Prompt Pay statute and regulation must contain
specific and unambiguous definitions to be effective. First, Prompt Pay
statutes and regulations must contain a short time limitation within
which insurance companies must reimburse claims. 135 Second, Prompt
Pay statutes and regulations must clearly define a "clean" claim for
payment purposes. 136 Third, Prompt Pay statutes'and 'egulations must
require health insurance companies to pay interest and penalties on
overdue claims. 137 Fourth, a Prompt Pay statute and regulation must
permit a health care provider a private right of action, including a right
to receive damages and reimbursement for attorney fees and costs if the
health care provider prevails in such a lawsuit. 138 Fifth, a Prompt Pay
131 Id.
132 Id
133

Id.
134Solomon,

supra note 117; Aetna: Update on Class Action Litigation Against the
Managed Care Industry, http://www.aetna.com/legalissues/suits/ (last visited July
10, 2002); In re Managed Care Litigation, 135 F.Supp.2d 1253 (S.D. Fla. 2001)
(dismissing claims asserted by residents of states that do not expressly authorize
lawsuits for violation of state insurance laws).
135Chris

Peterson, The Prompt Pay Problem, Insurance Healthcare Review, Summer
2000, at 4.
136 Id.
137 Id.

Jill. S. Watson, Political Potpourri - How Will New Prompt Pay Law Work for
You? Message from Dr. Doe, Metropolitan Medical Society of Greater Kansas City,
http://www.metromedkc.org/public/components/societytools/admin/viewNewnews.as
p?newsjob=ArticlelD&ArticlelD=796&ArticleName=Political+Potpourri+%2D+Ho
w+Will+New+Prompt+Pay+Law+Work+for+You%3F (last visited Feb. 13, 2007);
138
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statute and regulation must empower state insurance commissioners to
audit the payment practices of health insurance companies and 1 to
39
initiate public enforcement actions against non-complying insurers.
Finally, a Prompt Pay statute and regulation must prohibit an insurance
company from passing onto patients or health care providers, by way of
higher premiums and lower fees, any loss due to the failure of an
40
insurance company to comply with such statutes and regulations.1
These are the ingredients for an effective Prompt Pay law.
The time limits set out in a Prompt Pay statute and regulation
need to address the time within which an insurer must pay or deny a
claim for payment. A 15-day time limit appears to be the shortest,
reasonable time period acceptable in some states. 14 1 This short
turnaround would provide the best incentive for insurance companies to
quickly pay health care providers for services rendered.
The key to ending insurer manipulation of the Prompt Pay laws
is to unambiguously define a "clean" and undisputed claim. Perhaps
the best method to begin this process is to produce a universal and
uniform claim for payment form. 142 This claim form needs to contain
information that identifies the insured patient, including the patient's
name, address, social security number; the types of medical service
provided; and identifies the doctor's payment and license
information. 143 The adoption of this simple claim for payment form as
the benchmark for defining a "clean" claim would eliminate any
mischief by the insurance companies in this regard.

FloridaMedical Assn. Joins FederalLawsuit, AMNEWS, Sept. 17, 2001, available at
http://www.ama-assn.org/sci-pubs/amnews/pick
1/prbf0917.htm.
139 Georgia Fines Six More HMOs for Failing to Pay Claims on Time, Insure.com,

http://info.insure.com/states/ga/health/unitedfine502.htm (last visited Feb. 13, 2007)
(Georgia's Insurance Commissioner keeps a close watch on the payment patterns of
insurers through quarterly reviews of each company, removing the burden from
doctors having to constantly complain).

140 MICHAEL J. NEW, THE HERITAGE FOUNDATION, THE EFFECT OF STATE
REGULATIONS ON HEALTH INSURANCE PREMIUMS: A REVISED ANALYSIS, July 25,

2006, available at http://www.heartland.org/pdf/19677.pdf; see also Mary Chris
Jaklevic, PromptingPromptness, MODERN HEALTHCARE, Aug. 20, 2001, at 12.
141Peterson, supra note 135.
142 John George, Doctors Knock HMOs for Taking Long to Pay, PHILA. BUS. J., Mar.
22,
1999,
available
at
http://philadelphia.bizjoumals.com!philadelphia/stories/ 1999/03/22/newscolumn6.ht
ml.
143 Perry Hookman, Sign of the Times: Anti-Managed Care Legislation: Prompt
Payment of Fees, http://www.hookman.com/health-care_960801.html (last visited
Feb. 13, 2007).
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Setting the amount of interest or fines to be charged insurers for
late or non-payment is more difficult. Certainly, the interest rate and
fines need to be high enough to give the insurance companies cause to
pause before failing to promptly pay claims. The highest interest rate
permitted144by state law for short-term loans would seem to be the best
Perhaps the model for setting the amount of a fine for a
measure.
Prompt Pay statute or regulation would be state Unfair and Deceptive
Trade Practice Acts ("UDAP"). 145 In these statutes, civil penalties
authorized. 146
between $250 and $10,000 per violation are statutorily
In practice, most state courts are reluctant to assess a penalty in the
consumer protection context of more than $1,000 per violation. 147 In
the context of Prompt Pay laws, if a violation is equivalent to an
individual claim that is not timely paid, then a civil penalty of $1,000
per claim would seem appropriate.
The grant of a private right of action in favor of health care
providers to enforce Prompt Pay laws is necessary given the scarce
public resources to prosecute such claims. 149 To leave the enforcement
of Prompt Pay laws to the whim of government budgets and politics
weakens the effectiveness of such laws. 150 However, more importantly,
such a private right of action without provision for prevailing party
attorney fees and costs hamstrings effective enforcement. The high
cost of litigation is not a fair burden for an unpaid health care provider
to bear, especially when the cost of the litigation may exceed the
amount of the unpaid claims. 151 The idea of prevailing party attorney
fees and court costs is not foreign to these kinds of regulatory statutes.
The Federal Truth in Lending Act, 152 state and federal Fair Debt
Collection Acts1 5 3 and most state UDAP statutes 54 provide for
prevailing party attorney fee and court cost awards. If the legislative
will is that Prompt Pay laws are to be meaningful, then a private right
144
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of action with attendant prevailing party attorney fees and court cost
awards makes this kind of legislation effective.
The spin-off from enacting a tough Prompt Pay law will be the
insurance companies' attempt to pass on any such loss. Legislators
know this! For example, last year, California Senate Bill 26 attempted
to restrict increases in health insurance premiums absent proof by
insurers that premiums are not excessive or unfair in relation to
coverage and that co-pays and deductibles are not excessive or
unfair. 155 Under the California law, regulators would have the
authority to deny premium increases. 156 Studies conducted in
California demonstrated that the cost for insurance far outpaced the
actual payout for medical services. 157 The California model applies
equally to the enforcement of Prompt Pay laws. However, insurance
companies should be prohibited from not only raising insurance
premiums without substantial proof but also from reducing payment to
doctors without substantial justification for the decrease.
Effective Prompt Pay legislation demands all of these
components to ensure fundamental fairness in the delivery of high
quality health care. You see, it has come down to this - patients need
to pay for medical treatment, doctors deserve to be paid for delivering
medical care and insurers need to pay doctors and quit corrupting this
process. Perhaps on this we can all agree.
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